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Defendant Jason Robert Ruiz was convicted of two counts of robbery and one

count of attempted robbery and was sentenced to an 80-year-to-life term in prison.  He

appeals, claiming (1) his absence from the trial requires reversal; (2) an aggregate term

approach should have been used to calculate his minimum sentence under the three

strikes law1 or, alternatively, if an aggregate term approach is not used in the three strikes

context, then the statute is unconstitutionally vague; and (3) the 80-year-to-life prison

term constitutes cruel and/or unusual punishment.  In the published portion of this

opinion, we discuss the timing and circumstances under which a court may allow a

criminal defendant to waive his personal presence during trial.  We affirm.

FACTS

On the evening of January 7, 1999, claiming to have a gun, defendant robbed a

cashier at the Food 4 Less in Merced.  He took over $200 in cash and some food stamps.

The morning of January 9, 1999, defendant presented a note to a manager at MacFrugal’s

in Merced stating he had a gun; he stole about $90.  The afternoon of that same day,

defendant, again claiming to have a gun, demanded money from a clerk at a Rite Aid

store in Merced, but left the store after the clerk locked her register and walked away

when her request to see the gun was ignored by defendant.

A six-count amended information filed on July 27, 1999, charged defendant with

two counts of robbery (Pen. Code, § 211),2 one count of attempted robbery (§§ 664, 211),

and three counts of being a felon in possession of a firearm (§ 12021, subd. (a)(1)).  The

information further alleged defendant had suffered three prior serious or violent felony

                                                
1 The current offenses were committed in 1999.  Therefore, this case arises under
the initiative version of the three strikes law (Pen. Code, § 1170.12) rather than the
original legislative version (Pen. Code, § 667, subds. (b)-(i)).  (People v. Hendrix (1997)
16 Cal.4th 508, 511, fn. 2.)

2 All statutory references are to the Penal Code unless otherwise indicated.
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convictions and/or juvenile adjudications within the meaning of section 1170.12,

subdivision (c)(2)(A) and had served a prior prison term (§ 667.5, subd. (b)).

Defendant, in custody, was transported to court on July 27, 1999.  After an off-the-

record session in chambers, the trial judge, attorneys and defendant addressed trial

management issues in open court.  The trial judge, defendant and the attorneys then

discussed defendant’s desire not to be present for the trial.  Defendant confirmed he

wished to voluntarily absent himself from the courtroom, giving up the opportunity to

look jurors and witnesses in the eye and to assist his attorney in cross-examining

witnesses.  The trial judge twice offered his view that being absent might be a mistake on

defendant’s part and suggested defendant could change his mind and return at any time.

At the start of the second day of the proceedings, the court asked defendant’s

attorney if defendant had indicated in any way a desire to be present in the courtroom.

Defense counsel responded defendant was adamant in his wish not to be present and had

agreed to the use of a photograph at trial for identification purposes.  The bailiff

confirmed to the court defendant insisted upon absenting himself from the courtroom,

saying there would be a physical altercation if he were transported from jail.  Defendant

also told the bailiff his photograph could be used for identification purposes.  On the

morning of July 30, 1999, the third and final day of the proceedings, the court asked

defense counsel if defendant “once again does not wish to be present.”   Defense counsel

stated defendant “confirmed with me this morning that he does not want to be here.”

Early during the afternoon of July 30, 1999, the jury returned verdicts of guilty on

the robbery and attempted robbery counts.  On the same date, a jury trial was held on the

enhancement portion of the information.  The jury found the prior conviction allegations

and the prior prison term allegations true.

On August 31, 1999, the court declined to strike any prior convictions and denied

defendant’s motion filed under section 1385.  Defendant was sentenced to three
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consecutive 25-year-to-life terms and one five-year enhancement, for a total sentence of

80 years to life.

DISCUSSION

I.

Absence from Trial

A criminal defendant has the right to be present at trial under the federal

Constitution (U.S. Const., 6th & 14th Amends.), the state Constitution (Cal. Const., art. I,

§ 15) and state statutes (§§ 977, subd. (b), 1043).  Defendant claims only a violation of

his statutory right to be present at trial.3  Specifically, he asserts his trial “commenced” in

his absence in violation of section 1043 and he did not execute a written waiver as

required by section 977.

Section 1043, subdivision (a), states the general rule that “the defendant in a

felony case shall be personally present at the trial.”  An exception to this general rule is

stated in subdivision (b)(2) of section 1043 which provides, “absence of the defendant …

after the trial has commenced in his presence shall not prevent continuing the trial” if

defendant is voluntarily absent in “[a]ny prosecution for an offense which is not

punishable by death.”  Section 1043 further states its provisions do not limit a

defendant’s ability to waive his right to be present in accordance with section 977.

(§ 1043, subd. (d).)

Defendant contends the exception contained in subdivision (b)(2) of section 1043

does not apply in his case because only absences beginning “after the trial has

commenced” are allowed and his absence began before jury selection, which is before

“trial.”  Defendant relies on People v. Molina (1976) 55 Cal.App.3d 173 to support the

                                                
3 Under both federal and state constitutional law, a defendant may validly waive
presence at critical stages of the trial.  (See People v. Price (1991) 1 Cal.4th 324, 405.)
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statutory construction that trial “commences” for purposes of section 1043 when jury

selection begins, or later.  In Molina, the defendant’s absence began after 11 jurors were

selected but before the 12th juror was selected.  The Second District, Division One, held

the absence “occurred before the trial commenced, within the meaning of section

1043….”  (55 Cal.App.3d at p. 177).  The court identified the critical point of

commencement as either (1) when the jury was impaneled and sworn or (2) when the first

witness was sworn or the first exhibit was admitted into evidence.  (Ibid.)  These two

points during the proceedings were chosen based on an analogy to when jeopardy

attaches and the definition of when a trial commences contained in section 12,

subdivision (b)(1) of the Evidence Code, respectively.  (55 Cal.App.3d at p. 177.)

Because Molina’s absence began before either of these points, the Second District

concluded it was outside the scope of the exception in section 1043, subdivision (b)(2)

permitting voluntary absences from trial.  As a result, the court reversed the judgment of

conviction and remanded the case for retrial.

Molina, though cited, has not been followed in two published decisions.  These

opinions declined applying the Molina view of when a trial “commences” for purposes of

section 1043.

First, in People v. Lewis (1983) 144 Cal.App.3d 267, the defendant expressed,

before the voir dire of the sworn prospective jurors had begun, his intention to not

participate in the proceedings.  He told the court he would not participate in the trial

unless some Black people were on his jury, he would be disruptive of the proceedings,

and he preferred to be outside the courtroom during the proceedings.  The trial court

ordered the defendant held in an adjacent lockup where he could listen to the proceedings

by means of a loudspeaker system.  The Second District, Division Seven, rejected the

defendant’s argument that section 1043 was violated because he was not present when his

trial commenced.  The court held that under section 1043 a defendant is present when a

trial “commences” if “the defendant is physically present in the courtroom where the trial
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is to be held, understands that the proceedings against him are underway, confronts the

judge and voluntarily says he does not desire to participate any further in those

proceedings.”  (144 Cal.App.3d at p. 279.)

The Lewis court adopted this test for when trial commences based on the statute’s

policy goals:  (1) to ensure the defendant, personally present before the judge, knowingly

and voluntarily waived his right to be present for his trial; and (2) to avoid claims by a

defendant he did not appear at trial because of a mistake or reasons beyond his control,

including he could not find the courtroom or appeared the wrong day.  (People v. Lewis,

supra, 144 Cal.App.3d at p. 278.)  Also, the Lewis test for trial commencement furthers

the statutory purpose of “prevent[ing] a defendant from intentionally frustrating the

orderly process of his trial by voluntarily absenting himself from the courtroom.

[Citation.]”  ( Id. at p. 276.)  Furthermore, the court observed these policy goals were

different from the policy goals underlying the attachment of jeopardy or determining the

commencement of trial for purposes of subdivision (b)(1) of Evidence Code section 12

(the latter demarking the point of the proceedings where the then “new” Evidence Code

provisions applied) -- the two analogies used by the court in Molina to support its

interpretation of section 1043.  (People v. Lewis, supra, 144 Cal.App.3d at pp. 277-279.)

After soundly condemning the rationale of Molina, the Lewis appellate panel (Second

District, Division Seven), noted the facts of Molina -- a noncustodial defendant who left

the courtroom during voir dire and did not return -- posed an issue it need not reach.  (Id.

at p. 279, fn. 8.) 4

                                                
4 Defendant’s effort to distinguish Lewis is unavailing.  He argues, “Clearly, Lewis
is distinguishable from the present case, where there was no blackmail by appellant, who
at no time stated that he was disruptive nor at any time was anything other than polite and
respectful to the court.  Moreover, appellant was not, like the Lewis defendant,
participating in the trial by listening on the other side of a door.”  The exception of
subdivision (b)(2) of section 1043 to the general rule requiring a defendant’s presence at
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Second, in People v. Granderson (1998) 67 Cal.App.4th 703, a noncustodial

defendant who was present when jury selection began did not return for the second day of

the jury voir dire proceedings.  Instead of appearing in court that morning, the defendant

turned himself in at a police station on an outstanding warrant.  He immediately was

arrested and detained.  The trial proceeded and the defendant did not appear again until

the morning the jury began its deliberations.  The defendant moved for a new trial, but

the trial court determined the defendant’s absence was voluntary and denied his motion.

The Third District affirmed the judgment of conviction and stated:  “for the

purpose of section 1043(b)(2), the Legislature intended the word ‘trial’ in the phrase

‘after the trial has commenced in [the defendant’s] presence’ to include the critical stage

of jury selection.  Hence, section 1043(b)(2) authorized the court in this case to proceed

with the criminal trial after defendant voluntarily absented himself during voir dire.”

(People v. Granderson, supra, 67 Cal.App.4th at p. 709.)

The Third District acknowledged its interpretation of section 1043 was contrary to

the holding in People v. Molina, supra, 55 Cal.App.3d 173, stated Molina was wrongly

decided, and declined to follow it.  (People v. Granderson, supra, 67 Cal.App.4th at p.

712.)  The court’s primary reason for holding the word “trial” included jury selection was

to prevent a noncustodial defendant from intentionally frustrating the orderly processes of

his trial by voluntarily absenting himself from the courtroom.  (Id. at p. 708.)  Also,

concluding “trial” included jury selection was consistent with the federal courts’

interpretation of the analogous federal rule.  ( Id. at p. 709.)

                                                                                                                                                            
trial pertains to voluntary absences; there is no hint whatsoever that there must be a threat
of disruptiveness necessitating the absence.  Next, to suggest that Lewis’s ability to
merely hear the trial proceedings meant he was “participating” in the trial runs counter to
the Lewis court’s characterization that the right of Lewis and others similarly situated “to
be present and confront the witnesses … should not be surrendered lightly.”  (People v.
Lewis, supra, 144 Cal.App.3d at p. 281.)



8.

We conclude the test adopted in People v. Lewis, supra, 144 Cal.App.3d 267 for

when the “trial has commenced” produces the most reasonable interpretation of section

1043, particularly when the defendant is in custody.5  Accordingly, we reject the

interpretation of section 1043 adopted in People v. Molina, supra, 55 Cal.App.3d 173.  In

situations where an in-custody defendant is adamant about absenting himself from the

proceedings and all elements of the Lewis test are satisfied, section 1043 has not been

violated.  Nothing in the language of or policy behind section 1043 suggests that the

defendant must wait to waive his personal presence until a time later than the moment

after he appears before the court for trial.  No legitimate objective is served by requiring

the waiver of one’s presence to occur only after the potential jurors have been sworn for

voir dire, the jury is impaneled or the first witness is sworn.  Indeed, delaying the

allowance of a defendant’s absence could lead to unnecessary hostility if the defendant

tries to gain the desired absence by becoming “disorderly, disruptive and disrespectful of

the court” (§ 1043, subd. (b)(1)) or by threatening to become so.  Additionally, if the

defendant’s absence occurs after the jurors have participated, the court’s task in

explaining the defendant’s absence becomes more difficult.

In the present case, defendant was physically present in the courtroom where the

trial was to be held, understood the proceedings against him were underway, confronted

the judge and voluntarily said he did not desire to be present for the proceedings.

Defendant had asked his defense counsel to confirm that counsel would be present for the

whole trial, would go through the jury selection process, cross-examine witnesses, and

make arguments on defendant’s behalf.  This state of the record satisfies the Lewis test

                                                
5 In People v. Granderson, supra, 67 Cal.App.4th 703 the defendant was not in
custody and his absence began in the middle of jury selection.  As a result, the court did
not analyze the issue of whether a defendant in custody, like defendant in this case, can
voluntarily absent himself before potential jurors are brought into the courtroom.
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and, therefore, defendant’s “trial [w]as commenced in his presence” within the meaning

of subdivision (b)(2) of section 1043 and the trial court was authorized to proceed with

the trial in defendant’s absence.

A further component of defendant’s argument states the trial court violated

mandatory provisions of section 977 by permitting him to waive his presence at the entire

evidentiary portion of the trial and by failing to secure a written waiver of his right to be

present at other phases of the proceedings.6  However, defendant does not argue the

claimed violation of section 977, standing alone, is grounds for reversal.  His theory for

reversal and a new trial, i.e., the same relief granted in People v. Molina, supra, 55

Cal.App.3d 173 is based on the claimed violation of section 1043.  Defendant argues his

oral waiver did not comply with section 977 because a valid waiver under section 977

also would have waived his rights under section 1043.  (§ 1043, subd. (d).)

When a claim for reversal is based only on a violation of section 977, a defendant

must show prejudice.  (See People v. Garrison (1989) 47 Cal.3d 746, 782-783.)  In this

case, defendant has not claimed prejudice arising from a violation of section 977 and has

stated “trial-prejudice is not the issue here.”  Assuming the court failed to comply with

section 977, we find no prejudice and thus no basis to reverse the trial court.

                                                
6 Section 977, subdivision (b)(1) states in pertinent part that “[i]n all cases in which
a felony is charged, the accused shall be present” at various times during the process,
including “during those portions of the trial when evidence is taken before the trier of
fact.”  That subdivision further provides that “[t]he accused shall be personally present at
all other proceedings unless he or she shall, with leave of court, execute in open court, a
written waiver of his or her right to be personally present.”
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II.*

Aggregate Term Approach to Three Strike Sentences

Section 1170.12,7 subdivision (c)(2)(A)(i)-(iii) contains three alternatives for

calculating the minimum term of the indeterminate sentence in certain three strike cases.

Defendant argues the longest of the three alternatives constitutes the minimum term for

all of the current convictions, rather than the minimum term for only one of the current

convictions.  No published decision has adopted this aggregate term approach to three

strikes sentencing.  Moreover, as defendant acknowledges, the Court of Appeal has

uniformly rejected this approach.  (See, e.g., People v. Thomas (1997) 56 Cal.App.4th

396, 399-403; People v. Cartwright (1995) 39 Cal.App.4th 1123, 1141-1143; People v.

                                                
* See footnote, ante, page 1.

7 The relevant subsections of section 1170.12 provide in part:
     “(a) ... [¶] (6) If there is a current conviction for more than one felony count not
committed on the same occasion, and not arising from the same set of operative facts, the
court shall sentence the defendant consecutively on each count pursuant to this section.
     “......................................................................................................................................
     “(c) For purposes of this section, and in addition to any other enhancements or
punishment provisions which may apply, the following shall apply where a defendant has
a prior felony conviction:
     “(1) If a defendant has one prior felony conviction that has been pled and proved, the
determinate term or minimum term for an indeterminate term shall be twice the term
otherwise provided as punishment for the current felony conviction.
     “(2)(A) If a defendant has two or more prior felony convictions, as defined in
paragraph (1) of subdivision (b), that have been pled and proved, the term for the current
felony conviction shall be an indeterminate term of life imprisonment with a minimum
term of the indeterminate sentence calculated as the greater of
     “(i) three times the term otherwise provided as punishment for each current felony
conviction subsequent to the two or more prior felony convictions, or
     “(ii) twenty-five years or
     “(iii) the term determined by the court pursuant to Section 1170 for the underlying
conviction, including any enhancement applicable under Chapter 4.5 (commencing with
Section 1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.”
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Anderson (1995) 35 Cal.App.4th 587, 602; People v. Ayon (1996) 46 Cal.App.4th 385,

392, disapproved on other grounds in People v. Deloza (1998) 18 Cal.4th 585, 600, fn.

10.)  We see no reason to rule otherwise.

Defendant advances three main arguments for construing the statutes to require

aggregation.  The first argument is based on an analogy to the aggregate term approach

used in second strike cases and the similarity in language between the two statutes.  The

second argument focuses on the use of the word “the” instead of “each” in the phrase

“term for the current felony conviction shall be….” contained in section 1170.12,

subdivision (c)(2)(A) (emphasis added) and asserts the word “conviction” should be read

as plural.  The third argument states if the aggregate term approach is rejected, then the

options contained in subdivisions (c)(2)(A)(i) and (c)(2)(A)(iii) have little practical

application.

We have rejected the analogy to the aggregate term approach used in second strike

cases.  (People v. Ingram (1995) 40 Cal.App.4th 1397, 1407-1408, disapproved on

another point in People v. Dotson (1997) 16 Cal. 4th 547, 560, fn. 8.)  We will continue

to follow Ingram on this issue.

The phrase “term for the current felony conviction” is properly interpreted as

referring to a single conviction, even where multiple current convictions exist.  To

interpret the phrase to encompass all of “the current felony convictions” would be

contrary to the intent of the drafters of the three strikes law, who did not intend an

aggregate consecutive sentencing scheme in three strikes cases (People v. Ayon, supra, 46

Cal.App.4th at p. 394).  We reject defendant's interpretation.

The argument that failing to adopt the aggregate term approach would make

subdivisions (c)(2)(A)(i) and (c)(2)(A)(iii) of section 1170.12 surplusage has been

analyzed and rejected in People v. Cartwright, supra, 39 Cal.App.4th at page 1143.

Accordingly, in light of the uniform case law rejecting an aggregate term approach

to a third strike sentence, we conclude defendant was properly sentenced to three
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consecutive terms of 25 years to life.  We additionally reject the claim the statute is vague

or ambiguous.  (People v. Sipe (1995) 36 Cal.App.4th 468, 479-482.)

III.*

Cruel and/or Unusual Punishment

The Eighth and Fourteenth Amendments to the United States Constitution prohibit

the states from imposing a cruel and unusual punishment on a criminal defendant.

Similarly, but with separate force, the California Constitution, article I, section 17,

prohibits the infliction of “cruel or unusual punishments.”

Defendants sentenced to three strikes indeterminate sentences of 25 years or more8

to life have repeatedly challenged those sentences under both the federal and state

Constitutions.  Those challenges uniformly have been rejected by us (People v. Cooper

(1996) 43 Cal.App.4th 815) and in a multitude of published opinions (see People v.

Cortez (1999) 73 Cal.App.4th 276, 286 [collecting cases]).

To the extent defendant relies on the nature of the offense, the disproportionate

punishment for what he describes as more serious (but nonrecidivist) crimes, and the

disproportionate punishment under the recidivist statutes of other jurisdictions, we

summarily reject defendant’s argument for the reasons stated fully in People v. Cooper,

supra, 43 Cal.App.4th at pages 825 through 828.

With respect to personal characteristics of the offender, defendant argues his “age

and apparent drug dependence, the non-violent nature of the current offenses, and the

                                                
* See footnote, ante, page 1.
8 See People v. Ingram, supra, 40 Cal.App.4th 1397 (this court upheld a 61-year-to-
life term for two counts of residential burglary where offender had two prior convictions).
See also, People v. Ansaldo (1998) 60 Cal.App.4th 1190 (175-year-to-life term for seven
counts under § 288, subd. (c)); People v. Ayon, supra 46 Cal.App.4th 385 (240-year-to-
life term for seven counts of robbery and two counts of attempted robbery).
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absence of any confirmed history of violence” render the length of sentence grossly

disproportionate to his culpability.  However, a brief overview shows defendant’s long

criminal history began as a juvenile and includes a 1987 conviction for burglary; a 1990

misdemeanor conviction for battery; a 1991 misdemeanor conviction for petty theft; and

convictions in 1993 for robbery, attempted robbery and possession of a firearm by a

felon.  In connection with the 1993 convictions, defendant was committed to the

California Rehabilitation Center.  Defendant was on parole when he committed the

current offenses.  We agree with the trial court’s statement at sentencing that defendant

has engaged in “a course of conduct which does not seem to miss a beat when he’s

released from custody” and “he certainly is not a person who would be considered

outside the spirit of the sentencing scheme.”  Accordingly, the facts show the length of

defendant’s sentence is not grossly disproportionate to the degree of his personal

culpability.  Therefore, his sentence is not cruel and/or unusual punishment.

DISPOSITION

The judgment is affirmed.

______________________________
VARTABEDIAN, Acting P. J.

WE CONCUR:

__________________________________
BUCKLEY, J.

__________________________________
WISEMAN, J.


